Porterville, Gaifornia

STATE GF CALI FCRN A

AR GQLTURAL LABCR RELATI ONS BOARD

BA RD- NEECE PACKI NG
CORPCRATI ON
Case Nbs. 85- CE-37-D
Respondent , 85- CE- 46- D
85-C&73-D
and

WN TED FARM WIRKERS O
AVBER CA AHL-AQ

Charging Party.

14 ARB No. 16

v M e e e e e e o e e

DEA S ON AND (RDER
O June 24, 1987, Admnistrative Law Judge (ALJ) Thonas

Sobel issued the attached Decision and recommended Qder in this
natter. Thereafter, Baird-Neece Packing Gorporation (Respondent or
Enpl oyer) and General Qounsel each tinely filed exceptions to the
ALJ's Decision along wth supporting briefs, and Respondent and
General ounsel filed response briefs.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the record and the ALJ's Decision in light of the exceptions
and briefs of the parties and has decided to affirmthe ALJ's rulings,
findings and conclusions only to the extent consistent herewth, and to
I ssue the attached O der.

R cardo Magdal eno

The ALJ found that the orange-picking crewled by Maria Hena
(Ml 1y) onzal es was invol ved in tw work stoppages during February
1985, and that Gonzal es and her husband Davi d regarded R cardo Magdal eno
as the leader of the stoppages. The ALJ



credited enpl oyees' testinony that Mlly Gnzal es tol d Magdal eno she was
going to have himfired for organizing the workers.

n the norning of Magdal ene's discharge, it was clear to
everyone in the crewwhen they assenbled for work that the first rows of
trees had light picking. Several enployees, including Magdal eno,
testified that because no one in the crewwanted to pick the first set of
trees, everyone sinply waited around for My to assign the bad set.

Ml ly then assigned the first set to Magdal eno, who refused the assi gnnent
because he felt she had no basis for singling himout. Wen Mgdal eno

wal ked further into the trees to seek a better set, Mlly fol |l oned hi mand
told himto return to the first set. Wen he refused, Ml Iy di scharged
him

Ml Iy told her husband what had happened, and David tried to get
Magdal eno to accept an alternative such as sharing the assigned set with
anot her worker, or picking part of a bin but getting paid for a full bin.
Magdal eno refused, and David thereupon affirned the di scharge and
assigned the first set of trees to another enpl oyee.

The ALJ discredited Ml ly's testinony that Magdal eno was the
first person ready to start work, and credited the testinony of several
crew nenbers that Magdal eno was no nore "first ready" than the ot her
enpl oyees. V¢ affirmthe ALJ's conclusion that Ml |y unlawful |y assi gned
the inferior set of trees to Magdaleno in retaliation for his protected

concerted activity,? and that

Y\ al so affirmthe AL)'s inplicit finding that Mlly's asserted reason
for the assignnent was pretextual. The ALJ therefore erred in referring
to "the dual notive test" inregard to the

(Fn. 1 cont. on D 2.)
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Respondent thereby viol ated section 1153(c) and (a) of the
Agricultural Labor Relations Act (ALRA or Act).?

VW al so affirmthe ALJ's concl usion that Magdal ene' s
discharge did not violate the Act. However, we find that the ALJ's
"constructive di scharge" anal ysis was i nappropriate as applied to the

Enpl oyer' s actual di scharge of Magdal eno. ¥

Rather, we believe the ALJ shoul d have applied a Wight Line analysis to

Magdal ene' s di scharge.? under the reasoning of Wight Line, once General
Gounsel has established a prina facie case show ng that union activity was
a notivating factor in the enployer's disciplinary action, the burden
shifts to the enpl oyer to denonstrate that it had a | egitinate busi ness
reason for its action. |If evidence shows that the enpl oyer's action

i nvol ved a

(Fn. 1 cont.)

assignnent, since a dual notive analysis is not applicable in a pretext
situation. (See Wight Line, Inc. (Wight Line) (1980) 251 NLRB 1083
[105 LRRM 1169], enforced, 662 F.2d 899 (1st dr. 1981) [108 LRRMI 2513],
cert, den., 455 US 989 (1982) [109 LRRVI 2779].

ZN | section references herein are to the Galifornia Labor Code
unl ess ot herw se speci fi ed.

¥ Mpplying his "constructive discharge” analysis, the ALJ concl uded t hat
there was insufficient evidence to find that Mgdal ene's assi gnnent was so
onerous or unpleasant as to justify his refusal to accept it.

YA though we have found that the ALJ incorrectly applied a dual

noti ve anal ysis to Magdal ene' s work assignnent, we find that a dual notive
anal ysis is appropriate as alopl ied to his discharge. S nce we found that
the Enpl oyer did not have a legitinate business reason for assigning the
work to Magdal eno in particul ar, we concluded that the basis for the

assi gnnent was pretextual and that only an unl awful notive was present.
However, as we explain nore fullx infra, the | oyer' s decision to

di scharge Magdal eno i nvol ved both a | egitinate busi ness noti ve and an
inproper reaction to his protected activity, thus necessitating a dual

noti ve anal ysi s.
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dual notive -- i.e., that the enpl oyer's decision involved both a

| egiti mate busi ness reason and a reaction to the enpl oyee' s protected
activity -- then the enpl oyer nust denonstrate that it woul d have taken
the sane action even in the absence of the enpl oyee's protected
activity.

Applying that anal ysis herein, we conclude that although the
assignnent itself was discrimnatorily nade because of Magdal ene' s
protected concerted activities, Respondent woul d have di scharged
agdal eno even in the absence of those activities. Athough he was
discrimnatorily chosen for the work, sonmeone had to do it, and in fact
anot her crew nenber did pick the inferior set. Further, Respondent
tried to nake the job | ess onerous by offering Magdal eno a nunber of
options designed to reduce the advantage of having to pick the first
set. Thus, there was no evidence that Respondent was trying to get
Magdal eno to quit, or that it would not have fired himbut for his
protected activity. Rather, Respondent di scharged hi mfor
i nsubordination, as it was entitled to do in the absence of proof of
di scrimnatory di scharge.

Juan and Rufi na Chavez

Juan Chavez was one of the nost visible union supporters at
Respondent ' s pl ace of business. n the day Chavez was di scharged, he
had asked packi ng house nanager John Hall to hire soneone Chavez had
brought to work wth him Wen Hall refused, Chavez asked Hal| why he
hired only peopl e who did not support the Lhion. Hall reacted angrily,
saying he could hire and fire whonever he wanted. Shortly after the

encount er, super vi sor
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Ram ro Ronan approached Chavez and abruptly told himto get down from
his | adder, saying, "If you are going to continue tal king, take the

| adder out."” Juan and Rufina Chavez testified that Ronan thereupon

di scharged both of them however, Respondent contended that Rorman
specifically told Rufina that she coul d continue working. Respondent

al so asserted that Juan was termnated not for tal king about the Uhion
but for refusing to cease his alleged continual threatening and cursing
of certain co-enpl oyees.

The ALJ found that General Gounsel established a prina facie
case consisting of Juan Chavez' strong union support, his encounter wth
John Hal | regarding the hiring of union supporters, and his abrupt
termnation by Roman. The ALJ further found that Respondent's def ense
(that Chavez was verbal |y abusive to other crew nenbers) was not
supported by the testinony of Marina Rodarte, one of the wonen whom
(havez allegedy threatened and cursed. According to Rodarte, the worst
that (havez had said was to accuse her famly of receiving favorabl e
treatnent fromRespondent and to tell her that he was going to be their
"daddy" when the Lhion won. S nce neither of the statenents Rodarte
attributed to Chavez constituted the sort of verbal abuse that
Respondent' s w tnesses cl ai ned Chavez had uttered, the ALJ concl uded
that Respondent's stated notive for the di scharge was pretextual .

(Pottsville B eaching Go. (1985) 275 NLRB 1236 [120 LRRM 1039].)

In cases where an enpl oyer's stated notive for a discharge is
false, the trier of fact may properly infer that there is another,

unlawful notive if the surrounding facts tend to

14 AARB Nb. 16



reinforce that inference. (Shattuck Denn Mning Gorp. v. NLRB (9th dr.
1966) 362 F.2d 466 [62 LRRVI2401].) Ve agree wth the ALJ's concl usi on

that Rodarte' s testinony did not support Respondent's defense that Juan
(havez was di scharged because he threatened and cursed ot her enpl oyees or
refused to stop doing so. In viewof the surrounding facts (Chavez' strong
uni on support, the angry reaction of John Hall to Chavez' questioning him
as to why he hired only peopl e who did not support the ULhion, and Chavez'
abrupt termnation by Ronan shortly after the encounter wth Hall), we
also agree with the ALJ's concl usi on that the Enpl oyer seized on Chavez'
comments as a pretext for termnating him and thus sought to disguise its
true, unlanful notive in discharging Chavez. V¢ therefore affirmthe

ALJ' s concl usion that Respondent's stated reason for di schargi ng Juan
Chavez was pretextual, and uphold his finding that Chavez was
discrimnatorily di scharged.

Regar di ng Respondent’ s claimthat Rufina Chavez quit when Juan
was fired, the ALJ found sone plausibility to that assertion in the fact
that originally no charge was filed on her behal f. Neverthel ess, because
he found that Respondent's stated reason for termnating Juan Chavez was
totally contrived, the ALJ refused to credit Respondent's assertion that
Rufina quit, and he concl uded that she, too, had been discrimnatorily
di schar ged.

Respondent excepted to the ALJ's ruling that Rufina Chavez
claimwas not barred by the statute of Iimtations (8 1160. 2).

Respondent had no notice of Rufina's claimuntil the conplaint issued in

Sept enber 1986, sone si xteen nonths after Juan
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Chavez' charge was filed. Wiile Respondent was al |l oned to present
evi dence regarding Rufina at the hearing, Respondent argued, that
opportunity was not sufficient to overcone the | ack of adequate noti ce.
Ve find that the ALJ correctly applied ALRA and National Labor
Rel ations Act (NLRA) precedent in concluding that the all egations
relating to Rufi na Chavez' clai ned di scharge were not barred by the
statue of limtations.
In one of the NLRB cases cited by the ALJ on the statute of
limtations question, NL.RB v. Raynond Pearson, Inc. (5th Qr. 1957)
243 F. 2d 456 [39 LRRM 2679], the enpl oyer argued that allegations in the

conpl aint not specifically included in the original charges were barred
by the NNRA's statute of |imtations.—During the course of the hearing,
the General (ounsel had been permtted to anend the conpl ai nt by addi ng
allegations of threats of reprisal and interrogation of the same general
kind —and by the same supervisor —as were originally alleged in the

conplaint. The Gourt of Appeals noted that in NLRB cases,

¥ Section 10(b) of the NLRA reads, in pertinent part:

[No conplaint shall issue based upon any unfair |abor practice
occurring nore than six nonths prior to the filing of the charge
wth the Board and the service of a copy thereof upon the person
agai nst whomsuch charge is made .... Any such conplaint nay be
anended by the nenber, agent, or agency conducting the hearing
or the Board inits discretion at any tine prior to the issuance
of an order based thereon ....

The pertinent |anguage of the ALRA's statute of limtations, section
1160.2, is identical to that appearing in the NLRA

14 ALRB Nb. 16 7.



. . the conplaint is the first technical "pleadi ng" and
that the charge sinply sets in notion the investigation to
determne whet her or not the conpl aint shall issue.

Technical precisionis not, therefore, required in the
charge, and it is sufficient if it inforns the alleged
violator of the general nature of the violation charged

agai nst himand enabl es hi mto preserve the evidence rel ating
tothe matter. (NL RB v. Raynond Pearson, Inc., supra, 39
LRRMat p. 2680. )

The Pearson court held that the original charge provided the enpl oyer
wth sufficient notice of allegations added to the conplaint during the
hearing, and that the anendnents® were not barred by the statute of
limtations because the unl awful conduct of the supervisor occurred
wthin six nonths prior to the filing of the charge and was enconpassed

by the charge. (_ld., at pp. 2680-2681.)
In NLRB v. Fant MIling Go. (1959) 360 U S 301 [44 LRRM

2236], the NNRB's General (ounsel had included in the conplaint an
allegation of a unilateral wage increase granted by the enpl oyer four
nonths after the union filed a refusal to bargain charge. The U S
Suprene Gourt overrul ed the Gourt of Appeal s’ hol ding that the
allegation was barred by the statute of limtations. The Suprene Gourt
stat ed:

A charge filed wth the Labor Board is not to be neasured by the

standards applicable to a pleading in a private lawsuit. Its

purpose is nerely to set in notion the nachinery of an inquiry

... Toconfinethe Board inits inquiry and in framng the
corrpl aint to the

9'n the instant case, the conplaint was not anended but, rather,
contained al | egations not previously included in a charge. However, the
reasoni ng of the Gourt of Appeals decision is equally applicable to the
situation herein.
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specific matters alleged in the charge woul d reduce the
statutory nmachinery to a vehicle for the vindication of
private rights. This would be alien to the basic

pur pose of the Act,

(NLRB. v. Fant MIling . , supra, 44 LRRMat

p. 2238.)

Thus, the Suprene Gourt continued,
Qice its jurisdiction is invoked the Board nust be |eft free to
nmake full inquiry under its broad investigatory power in order
properly to discharge the duty of protecting public rights which
Gongress has inposed upon it. (ld. at pp. 2238-2239.)
Gonsequent |y, the Suprene Gourt hel d, the national board was not
precl uded fromadj udi cating unfair |abor practices (WP) which are
related to those all eged in the charge and whi ch grow out of themwhile
the matter is pending before the board. (1d., at p. 2239.)
In the case at hand, Respondent's alleged di scharge of Rufina
Chavez is closely related to the discharge of her husband Juan, since
the two all eged di scharges occurred at the sane tine under the sane
ci rcunstances and were allegedly carried out by the sane supervi sor.
Because the statute of limtations | anguage contained in the NLRA i s
identical to that contained in the ALRA there is no basis for finding
N_RA precedent on this issue inapplicable. Mreover, recent ALRA
precedent is in accord wth this interpretation of section 1160. 2.

(Duke WI son Conpany (1986) 12 ALRB No. 19.)” Therefore, we uphol d the

ALJ' s ruling that Rufina Chavez’ claimis not barred by the statute of
limtations.

However, we overrule the ALJ's ultimate concl usi on t hat

"See also G W Gilloway ., v. NRB (D C dr. Sept. 9, 1983) F.2d
(Dock. No. 86-1540) [129 LRRVI 2370].)
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Rufi na Chavez was discrimnatorily discharged. Juan Chavez cl ai ned t hat
when Ronan told himto get down fromhis |adder (and | eave), Ronan said,
"You and your wfe." Yet if those were the words Roman used, we find it
i nherently inprobabl e that, in describing the circunstances of his
termnation to the UFWrepresentative who assisted himin preparing the
WP charge, Juan Chavez woul d not have tol d the union representative that
his wfe was fired at the sane nonent he was fired, if that had in fact
occurred. S nce no charge was filed concerning Rufi na, we assune t hat
Juan did not tell the union representative that his wfe was fired. This
ci rcunst ance | eaves us unconvi nced that Rufina was discharged at all.¥
VW therefore find that General Gounsel failed to establish a prima facie
case that Rufina Chavez was unl awful | y di schar ged.
ROER
By authority of Labor Code section 1160.3, the Agricul tural
| abor Rel ations Board (Board) hereby orders that Respondent Baird-
Neece Packing Gonpany, its officers, agents, successors, and assigns
shal | :
1. Gease and desist from

(a) Oscharging, or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure or enpl oynent because
he or she has engaged in concerted activity protected by section 1152 of

the Agricultural Labor Relations Act (Act).

g Wlike the ALJ, we do not find that our disbelief of

Respondent' s stated reason for termnating Juan Chavez necessarily
requires a disbelief of its claimthat Ruifina quit rather than bel ng
di schar ged.

14 ALRB Nb. 16 10.



(b) Threatening any agricultural enpl oyee with | oss of
enpl oynent or any other change in terns and conditions of enpl oynent, or
nmaki ng any changes in terns or conditions of enpl oynent because the
enpl oyee has engaged in union activity or protected activity.

(¢) In any like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed under the Act.

2. Take the followng affirnative acti ons whi ch are deened
to effectuate the policies of the Act:

(a) Ofer to Juan Chavez i medi ate and ful |
reinstatenent to his forner or substantially equivalent position
wWthout prejudice to his seniority or other enploynent rights or
privil eges.

(b) Make whol e Juan Chavez for all |osses of pay and ot her
econom c | osses he suffered as a result of the discrimnation agai nst
him such amounts to be conputed i n accordance wth established Board
precedents, plus interest thereon conputed i n accordance wth our

Decision and OQder in E W Mrritt Farns (1988) 14 ALRB Nb. 5.

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
periods and the anounts of backpay and interest due under the terns of
this Qder.

14 AARB Nb. 16 11.



(d)y Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purpose set forth hereinafter.

(e) Mail copies of the attached Notice, in al
appropriate |anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent from
February 21, 1985, to February 21, 1986.

(f) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Noti ce whi ch has
been al tered, defaced, covered, or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
tine(s) and place(s) to be determned by the Regional D rector.
Fol l ow ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer any
questions the enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne the reasonabl e
rate of conpensation to be paid by Respondent to al |l nonhourly wage

enpl oyees in order to

14 AARB Nb. 16 12.



conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

Dated: Decenber 15, 1988

BEN DAM D AN Chai r nan® JOHN

P. MOCARTHY, Menber

GREQRY L. GONOT, Menber

| VO\NNE RAMCE R CHARDSON Menber

*The signatures of Board Menbers in all Board Decisions appear wth
the signature of the Chairnman first, if participating, followed by the
signatures of the participating Board Menbers in order of their
seniority.

13
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NOT CE TO AR AQULTURAL BEMPLOYEES

After investigating charges that were filed in the Del ano Regi onal

Gfice, the General Gounsel of the Agricultural Labor Rel ations Board
(Board) issued a conplaint which alleged that we, Baird-Neece Packing
Gonpany had violated the law After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by threateni ng to di scharge R cardo Magdal eno and by assigning himto
| ess desirous work because of his protected concerted activities and by
di schargi ng Juan Chavez because of his union activities. The Board has
told us to post and publish this Notice. V¢ wll do what the Board has
ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _
To bargain wth your enpl oyer about your wages and workin
conditions through a union chose by a majority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one

anot her; and
6. To decide not to do any of these things.

A whE

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL NOT threaten to discharge or assign |ess desirous work to any
enpl oyee, or discharge any enpl oyee because he has engaged in protests
over wages or ot her working conditions.

VEE WLL rei nbburse Juan Chavez for all |osses of pay and ot her economc

| osses he has suffered as a result of our discrimnating agai nst hi mpl us
interest and in addition offer himimedi ate and full reinstatenent to
his forner or substantially equival ent position.

DATED Bai r d- Neece Packi ng Gonpany

(Representati ve) (Title)

If you have a question about your rights as farmnorkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 711 North Gourt Sreet, Suite A
Misalia, Galifornia 93291. The tel ephone nunber is (209) 627-0995.

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an Agency of the Sate of CGalifornia

DO NOT ReMOVE CR MUTI LATE
14 ALRB Nb. 16 14.



CASE SUMVARY

Bai r d- Neece Packi ng Gor porati on 14 AARB No. 16
(URWY Case Nos. 85-CE37-D
85- (& 46-D
85-C& 73-D
AL DEAS N

General Gounsel all eged that, because of R cardo Magdal ene' s
participation in a work stoppage and ot her protected concerted activity,
t he Enpl oyer had threatened to di scharge Magdal eno, had discrimnatorily
assigned himto nore onerous work, and had unl awf ul | y di scharged hi m
when he refused to performthe nore onerous work. The ALJ found that

t he Enpl oyer had unlawful |y threatened to di scharge Magdal eno and had
discrimnatorily assigned nore onerous work to him However, the ALJ,
appl ying a "constructive discharge" anal ysis, concluded that Mgdal eno
had not been unl awful | y di scharged since the work assi gnnent was not so
onerous or unpleasant as to justify his refusal to accept it.

General Gounsel al so al |l eged that the Enpl oyer had _
discrimnatorily discharged Juan Chavez and his w fe Rufina Chavez
because of Juan Chavez' support for the Lhion. The Enpl oyer's defense
was that it fired Juan Chavez because he was verbal | y abusive to ot her
crew nenbers. The Enpl oyer al so contended that Rufina Chavez was not

di scharged but had quit her job. The ALJ found that the Enpl oyer's

def ense was not supported by the evidence, and concluded that 1ts stated
notive for dischargi ng Juan Chavez was pretextual. Because he found t hat
the Enpl oyer's all eged reason for termnating Juan Chavez was totally
contrived, the ALJ refused to credit the Enpl oyer's assertion that Rufina
Chavez had quit her job, and he concluded that she, too, had been
discrimnatorily di scharged.

The ALJ al so concl uded that, although Rufi na Chavez' clai mwas not
included in the original charPe relating to Juan Chavez, her cla mwas
not barred by the statute of limtations because the facts and
circunstances of her alleged discharge were sufficiently related to

t hose of her husband.

BOARD DEA S QN

The Board affirnmed the ALJ's findings that the Enpl oyer had unl awful | y
threatened to di scharge R cardo Magdal eno and had discrimnatorily

assi gned nore onerous work to him The Board also affirned the ALJ' s
concl usi on that Magdal ene' s discharge did not violate the Act. However,
the Board di savowed the ALJ's "constructive di scharge" anal ysis as

i nappropriate, and instead applied a Wight Line analysis, finding that
Magdal eno woul d have been di scharged for refusing the work assi gnnent
even in the absence of his union activities.



The Board affirned the ALJ's concl usion that Juan Chavez was
discrimnatorily discharged because of his union activities. The Board
al so concluded that the ALJ had correctly applied ALRA and NLRA
precedent in concluding that the allegations relating to Rufi na Chavez
were not barred by the statute of limtations. However, the Board
overruled the ALJ's ultinmate concl usion that Rufi na Chavez was
discrimnatorily discharged. The Board found it inherently inprobabl e
that, in describing the circunstances of his discharge to the union
representative who assisted himin preparing his unfair |abor practice
charge, Chavez woul d not have told the representative that his wfe was
fired at the sane nonent he was fired, if that had in fact occurred.
The Board concl uded that General Gounsel had failed to establish a prina
facie case that Rufina Chavez was di scharged because of her husband' s

i nvol venent in union activity.

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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THOMAS SCBEL, Administrative Law Judge:

This case was heard by ne in Porterville, Galifornia on
Decenber 11, 12 and 17, 1986 and on April 15, 1987.! General (ounsel
I ssued a Frst Anended Conpl aint on Novenber 10, 1986 al |l egi ng that on
or about March 15, 1985 Respondent di scharged foreman A fredo Gonzal es
for his refusal to coomt acts in violation of the ALRA that on or
about February 21, 1985 Respondent harassed, threatened and coerced
R cardo Magdal eno because of his protected concerted activities; that on
or about March 20, 1985 Respondent discrimnatorily di scharged R cardo
Magdal eno and Rogelio Alfaro because of their protected concerted
activities and because the forner filed charges wth the ALRB, that on
or about April 29, 1985 Respondent discrimnatorily di scharged Juan and
Ruf i na Chavez because of their protected concerted activities; that on
or about August 5, 1985 Respondent discrimnatorily di scharged Jose
Agui |l ar because of his union and concerted activities; and, finally,
that on or about Septenber 23, 1985 Respondent discrimnatorily
di scharged Andres Al varez because of his protected concerted activities.
Respondent deni ed each of the allegations of illegal acts. At the
hearing and in his Post-Hearing Brief, General (ounsel only presses the

clai ns of

The long gap in hearing dates was occasioned by the incapacity of a
W tness who was not available to testify on the originally schedul ed
hearing dat es.



R cardo Magdal eno and Juan and Rufina Chavez. THE
ALLEGATI ONS GONCERN NG R CARDO MMADALENO

R cardo Magdal eno began work for Respondent as an orange pi cker
in 1983. Hs forelady was Maria Hena (Mlly) Gonzales. Active in the
uni on' s successful organi zing canpaign in early 1985, Mgdal eno passed
out authorization cards and spoke to his co-workers. A though Magdal eno
provi ded no specific testinony that either Mlly, or any other
supervi sor, observed his organi zing efforts, another enpl oyee, Manuel
Gonzal es, related that Ml ly once chided hi mfor paying attention to
R cardo and, when Manual asked her why she spoke of R cardo, Mlly
replied because he was "deeper” in the union. (I: 52.) Watever the
| evel of Mblly's awareness of Rcardo' s election activities, there is no
guestion that he was anong the | eaders of certain job actions whi ch took
place in his crewa few weeks before his termnation.

Ml I'y' s husband, David Gonzal es, who is presently a
correctional officer but fornerly enpl oyed by Respondent, 2 testified
about a series of wage di sputes whi ch began on February 21, 1985.

According to him the crew had been at work

“Respondent contends Davi d Gonzal es was, along with Mlly, forenan of
R cardo' s crew sone of the enpl oyees claimto be unaware of this;
others regarded himas a forenan. In view of the concurrence between
the testinony of sone enpl oyees and that of Respondent's w tnesses, |
take it as established that David Gonzal es is a forenan.
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for three days in a grove wth arelatively light crop, as a result of
whi ch the enpl oyees were becomng increasingly upset wth the wage they
were getting. n the third day (which was supposed to have been the
crews last in that particular grove), the packi ng house inforned David
Gonzal es that the crew had to spend another day in the grove to neet the
quota for that ranch. In view of the lightness of the crop, however, the
packi ng house agreed to pay a $.50 premumretroactive to the first day
inthe grove. According to him "they all said that's fine, we'll be
here tonorrow” (Il1: 5.)

A few hours after the start of work the next day, Mlly saw
Magdal eno wal ki ng fromset-to-set wth sone other nenbers of the crew
Wien Ml |y asked Magdal eno what was happeni ng, he tol d her the group
wanted to speak to her husband about nore noney. (I11: 29-30.) David
testified his wfe told hi msoneti ne between 9:00 - 10:00 a.m that the
crewwas refusing to work unless it got nore noney, as a result of which
he | eft what he was doi ng and went to see what was happeni ng wher eupon
he observed part of the crewat work and the other part sitting down.

He asked the seated group what was goi ng on and Javi er Gonzal es
said the crewwanted nore noney. David remnded the nen that the
packi ng house was giving thema premumretroactive to the first day in
the grove and further that they had all agreed to that wage on the
previous day. He asked "Wy do you wait till the last day to —to pull

a sit-down and want nore noney...? And,



and they say, well we just think we need nore noney now cause we're
on the side of the hill, and we shoul d have nmore noney." (111: 7.)

Davi d asked how nuch the crewwanted and this tine R cardo
spoke, asking for $14/bin. David exclainmed that was too hi gh and he
wasn't about to do anything about such a denand because he had ot her
things todo. "So |l toldthemall | can dois talk tothe rest of the
pickers, if they all [want to] followyou out, you wait till tonorrow I
told R cardo you cone to ny house at 6:00 that evening and | would tell
you what the packing house said." (I1l: 7-8.) According to him he then
talked to the rest of the pickers, telling themtheir co-workers wanted
nore noney, and giving themthe choi ce of wal king out or picking at the
agreed-upon rate. FEveryone |left.

Ml |y added sone significant details to her husband' s account.
According to her, when Rcardo and his group decided not to return to
wor k, she announced -—not to anyone in particular, but to everyone who
was wal king out — sonething like "I'mgoing to really take care of you"
or "I'mgoing to get you fucked up." (Il1l: 31-32.) It should be noted
that, as Mlly testified to these words, she conpletely |ost her
conposure, began to cry on the wtness stand and coul d not continue her
testinony for several mnutes. Wen asked what she neant by this, she

testified she neant to prevent the crewfromgetti ng unenpl oynent:

| had tal ked to ny sister beforehand, when this cane
-—when all this happened, | felt that -—I had called ny
sister, she worked for the unenpl oynent office.....



* * *

| had called her as soon as | found out that the union

comng in —I| asked her what happens if we have a

wal kout, or they refuse to pick? Is there anything I

can do? And she said, the only thing you can do is go

to the unenpl oynent office and report them and they can

deny thembenefits. (rer: 33.)
David and Ml Iy agree that David sel ected soneone to cone to their house
later to find out what the packi ng house said about their denmand.
Uhl i ke David, who testified he nomnated R cardo for the task, Mlly
testified he asked two other enpl oyees.® Ml ly also testified that when
she returned to the packi ng house she told John Hall what her sister had
sai d about denying benefits, and asked himto call EDDto confirmit.
According to her, Hall did just that and was told to send i n the nanes
of the enpl oyees who wal ked out, which he subsequently did. Ramro
Roman, the conpany' s enpl oyee service representative, testified it was
he who called ELD to find our about denyi ng unenpl oynent benefits to the
enpl oyees.

These events took place on a Thursday, which turned out to be
the last day of work that week. David testified that on the fol | ow ng
day, Friday, when the crew nenbers pi cked up their checks, he told them
that David Wite woul d be present at the start of work on Mnday,

February 25, to talk to the crew about

Despite Mlly's and David's mutual |y corroborative testinony on this
point, neither they nor any enpl oyee testified that R cardo or anyone
el se cane to see themthat eveni ng.
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the picking rate. Wite was present the foll ow ng Mnday, and, after he
expl ai ned that he could give no nore raises, he left and the crewwent to
work. According to David Gnzal es, after the crewwent to work, R cardo
and hi s peopl e wal ked out again, saying they wouldn't pick until Wite
returned wth an offer for nore noney. Gonzal es said he remnded them
they had agreed to the price, but that if they didn't want to pick, that
was fine. According to him they sat around for an hour or so before he
gave themthe choice of pairing up in order to fill the bins faster. They
took himup on the offer, went back to work, "filled up one bin",
announced they woul dn't do anynore and | eft the fields at 11:30. The
rest of the crewworked until 1:30-2:30 in the afternoon.*

MIly filled in afewother details, testifying that it was
agai n she who told her husband that there was a stoppage and that as she
was on her way back through the grove after speaking to him she
overheard one of the workers nention that the packi ng house had reported
their previous wal kout to EDQ oon hearing this, she told the workers
that if they wanted to get nad at anyone about reporting themto EDQ
they should get mad at her, because it was she who was responsi bl e for

reporting them

“The tine sheet (RX 4) indicates that quite a few nenbers of the crew
worked only 3 hours on February 25, 1985. Anong those working only 3
hours was H cardo Magdal eno. It appears fromthe hours on RX 6, the
tine sheet for February 18-20 on the sane ranch, that a three hour
workday is a short day.



The enpl oyees relate what is certainly a nore conpressed, but
perhaps an entirely different, version of events. R cardo Magdal eno, for
exanpl e, testified about only one stoppage when David Wiite was summoned.
According to him he and Javier Gnzales led this one tine stoppage in
order to get higher wages. Wien David Wite told the crew he coul dn't pay
nore than what he was al ready payi ng, the crew went back to work. Wen
they broke for |lunch they once again asked Ml ly for nore noney, at which
poi nt she began to swear and told himshe was going to have himfired for
organi zing the people. (l: 6.) On cross-examnation, R cardo al so
testified that Mlly told the crew

"[You]...do not want to work and you' re getting unenpl oynent and
she said being that you don't want to work, right now |' mgoi ng
to go over to the unenpl oynent office and tell themthat you
refuse to work." (I: 19)
According to Rcardo, the crewwent back to work after |unch and worked
until 4:00. He denied that the entire crew ever engaged in a work
st oppage.

Manuel Gonzal es, anot her enpl oyee, al so testified about a
singl e work stoppage in February 1985. Wien the crew entered a certain
bl ock in one of the groves, the enpl oyees noticed it was "bad." As a

result, Javier and R cardo asked "himi (presunably

5Accor_ ding to Magdal eno, Ml ly said "Go to hell, | don't need you for
anything, all of you are just a bunch of son of bitches...." (1: 16.)
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Cavid Gonzal es) for nore noney. Wien Gonzal es refused to pay nore, they
asked himto call David Wite. Wen Wite refused to raise the price,
the crew started picking. Around noontine, the crewwent out agai n and
"we were on our way out when M|y told Rcardo that she was going to
find away to get himfired." He also testified that Mlly told Jai ne and
R cardo she was going to report themto the unenpl oynent office. Later
that day, according to Manuel, she called himstupid for paying attention
to Rcardo. (I: 46.) He denied that the crew had refused to pick in that
grove prior to the incident he related. (I: 52.)

Li ke R cardo and Manuel , Fernando Al faro, another enpl oyee,
testified he heard Ml |y say she was going to fire R cardo; he al so
testified he heard Ml |y say sonet hi ng about unenpl oynent i nsurance.
Jaine Afaro testified he heard Ml |y say she was going to report R cardo
and himto the unenpl oynent office (I: 72). Like Rcardo, he insisted
the crewworked the entire day David Wite cane out (I: 76), but he al so
testified there had been a previous work stoppage. Magdal eno
subsequently filed Charge No. 85-C&37-D on March 3, 1985 asserting that
Ml Iy threatened him

So much for both background to the 1153(c) and (d)®allegation,

as well as the substance of the 1153(a) allegation; it

°A though | incl uded Magdal ene's filing of the charges for chronol ogical
purposes, it wll play no further role in ny analysis of this case since
| amnot persuaded it figured in Respondent's treatnent of Mgdal eno.
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is now appropriate to turn to the matter of Magdal ene' s
termnati on.

Accordi ng to Magdal eno, when the crew assenbl ed for work on the
norning of his termnation, it was clear that the first rows of the
orchard had light picking. A though David Gonzal es testified the trees
vere not as bad as they | ooked, he did adnit they |ooked bad.” (I11: 17)
General (ounsel's and the conpany' s w tnesses al so agree that, prior to
the crews being given the order to start work, the enpl oyees were
mlling about waiting to begin. During this tine, their |adders and
equi pnent renai ned on the conpany truck. It is after the order to begin
work was given that accounts about what happened begin to seriously
di ver ge.

Accordi ng to Magdal eno, no one wanted the first sets because
they were so obviously bad. As aresult, when Mlly called the start of
work, he, like everyone el se, bypassed the bad trees and went deeper
into the grove for a better set. Fernando Alfaro initially testified
that because no one in the crewwanted the first sets, everyone sinply
waited around until after Ml Iy had assigned the bad sets (I: 60-61); on
cross-examnation, he, too, testified that nost of the crew bypassed the
bad trees to select better sets deeper in the grove. (I: 68) Jaine

Afaro testified that because no one wanted the first set, no one wanted

"Aoparent|y, sonme sheep had been in the grove the previous eveni ng and
had eaten the |l eaves and fruit on the |ower part of the trees.
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to enter the grove. Athough differing in details, the consistent sense
of the enpl oyees' testinony is that the entire crew bal ked at pi cking the
first set.®

Magdal ene and Fernando and Jai ne al so agree that when it becane
clear that no one wanted the first set, Mlly began to assign the sets..
Magdal eno was assigned the first set. Mgdal eno admts he refused the
assi gnnent because he felt Mlly had no basis upon which to assign himto
it.® According to him Mlly followed himinto the grove as he sought
anot her set, telling himhis set was "back there" and "you' re not going to
even do any pi cking around here, now take the | adder out...and |leave. &
tell the union, go tell Lupe Mrtinez,® or whatever you want, do whatever
you want." Jaine Alfaro testified that Mlly told Magdal eno, "Things are
done here the way | say...if you don't want to do the set take your |adder
out. And go ahead and run and tell Lupe Martinez that | fired you, see

what he can do for you."

8t was established that, when the trees were of equal quality, the

enpl oyees woul d choose their own sets; the first ones into the grove
taking the first set and those follow ng taking the next sets in the
order in which they entered the grove. The bad sets presented a uni que
situation.

Magdal eno testified about the incident on both direct and cross-
examnation. Because his testinony on cross-exan nati on was sonewhat
easier to followl amrelying onit for ny ow account. A though the two
accounts differ in detail, the main lines of both are the sane.

Lupe Martinez is a union organizer. (l: 74)
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David and Ml Iy Gonzales tell a story significantly different
indetail. According to David, the first sets were bad enough for him
to anticipate there mght be sone problens starting up. As a result,
after he told Mlly to get the crewstarted, he sat by watchi ng events
unfold. (Ill: 21) He observed everyone getting their |adders and, in
particul ar, that "R cardo Magdal eno, Rogel i o Gonzal es, Fernando Al fredo,
Jose Aaron and Jose Martinez" were the "first ones" to get their
| adders, wth Rcardo being the very first. He further observed R cardo
wal king into the grove, dropping his | adder, wal king out of the grove,
and going over to his car. Upon seeing what R cardo did, Fernando and
Rogelio and the rest of the crew stopped and refused to proceed into the
grove.

According to Mlly, after David gave the order to start,

R cardo, Rogelio, Fernando and Jose Luis got their |adders (R cardo
being the first) and started into the grove with her follow ng behi nd.
Instead of continuing on and taking a set, R cardo abruptly dropped his
| adder and returned to his car. (Carnen Qtega, an enpl oyee W t ness,
corroborated Ml ly and David' s testinony on this point). The rest of
the crew al so stopped and refused to take any trees. A this point,
both Mol ly and David testified contrary to the enpl oyees' account, David
started to assign the sets wth the bad-1ooki hg one going to R cardo
because he was the first one ready.

According to David, he left the scene inmedi ately after naking

the assignnents so that what followed is related entirely
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by Mlly. She testified that as she was naking the | ast assignnents,
Rcardo trailed her and again took a set in the interior of the grove.
She told R cardo the set he chose was not the one he had been assi gned,
and she expl ai ned that he had recei ved the assi gnnent because he was the
first one ready. Wen he objected, Mlly told himhe could do the set
he wanted, so long as he did the other set. He refused again and Ml Iy
told himif he wouldn't agree to do the other set, she would fire him
R cardo ignored her and again tried to take the set he had chosen. She
then fired himand Rogel i o who al so refused to take his assigned set.™
Mre anazed at what she had done than angry, Mlly went to find
Cavid to relate what had happened. David told her it sounded |ike she
acted correctly, but that he would talk to Rcardo anyway. He told her
towite up the ticket while he talked to Rcardo. According to David,
he approached R cardo and Rogelio, who by then were | eaving the field,
and asked themto inspect the trees they had refused. He expl ai ned they
could still get fruit fromthe trees and even tried several ways to nmake
pi cking the set nore pal atable to the two nen, such as letting them

share the bin, or paying themfor a full bin no natter what

Y though General Gounsel initially alleged Rogelio was al so
discrimnatorily discharged, he has abandoned any contention rel ating
to him
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they picked, or letting Rcardo' s brothers help so |l ong as he pi cked his
assigned set. Wen Rcardo refused, David affirned the firing. He then
assigned Carnen Qtega the set. It is not clear to ne how nuch Qtega
got fromthe one set; it appears that she and anot her worker got |ess
than 2 bins fromR cardo's and Rogelio's sets. Wen asked how nuch she
got fromthe trees she was assi gned, she testified:

"There—a bin and there was sone | eft over surplus because

they were two sets. | picked the first one, Rcardo' s set

and another |lady, Aralia picked the other one.” (I1I1l: 69.)

ANALYS S AND GONCLUS ONS

General (ounsel alleges two violations in connection wth the
precedi ng events: Mlly's threat to Magdal eno and Magdal ene' s
termnation. Wth respect to the "threat”, Respondent contends that
Ml ly "in essence" told the crew "she was going to report themto the
EDQ..so that they would not be able to col |l ect unenpl oynent i nsurance
if they wal ked out and that such a statenent, referring to an enpl oyer's
permssi bl e response to a trade dispute, cannot be held to viol ate the
Act." Wth regard to the di scharge, Respondent contends that General
Qounsel failed to prove a causal connection between Magdal ene' s
protected activities and its decision to termnate him

Before turning to the events surroundi ng Magdal ene' s di schar ge,
| shall state ny concl usions about the stoppage(s). Frst, | credit
Respondent that there were two stoppages on both February 21st and

February 25th. David and Ml ly's accounts of
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the February 21st stoppage are supported by the tinmesheets, as well as by
the testinony of Jaine Afaro. The February 25 epi sode, when David Wite
cane out and the one which was highlighted by the enpl oyees, is nuch nore
problematic; but | still credit Respondent’'s version. A though the

enpl oyees testified they worked a full day, the tinesheets show many of
themincl udi ng R cardo Magdal eno, worked only 3 hours while others worked
4 or 5 hours and sone even worked 6 hours (two enpl oyees, including
Mlly). ly those who worked 6 hours picked 3 bins, the rest of the
enpl oyees' picked between 1 and 2 bins. 1f, on the one hand, the | ow
yields are consistent wth the enpl oyees' testinony that the grove was
bad, absent evidence that those who worked | onger hours did so only
because they were assigned trees wth nore fruit, it seens nore
reasonabl e to concl ude that the reason why R cardo and the ot hers worked
3, as opposed to 4 or 5 hours, is because they stopped working. Second
It appears fromboth David s and Ml ly's testinony that they regarded

R cardo as the | eader of the stoppages. Thus, wth respect to the
February 21 incident, David Gnzal es testified he invited R cardo to stop
by his house to informhim(as a representative of the crew about the
reacti on of the packi ng house enpl oyees to the wage denand and Ml |y
twce referred to the enpl oyees who wal ked out on the 21st as "R cardo
and his group.™ (I11: 29, lines 25-26; p. 33, lines 24-25.) Wth respect
to the events of the 25th, David Gnzal es again identified R cardo as

spear headi ng the group who stopped work. (I11: 9-10.)
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Respondent has nade no issue of the protected nature of the two
wor k st oppages, which the testinony of its own wtnesses has Magdal eno
| eadi ng. As we have seen, General (ounsel contends that Ml |y reacted
to Magdal ene's | eadership first, by threatening him and then by firing
him |If an explicit threat be found, of course, an independent
violation of the Act is nade out just as alleged, but, equally
inportant, the nore plausi bl e becones General Gounsel ''s theory that
there is a causal connection between Magdal ene's activities and
Respondent' s treatnent of him

| find Mlly nade the threat as alleged. Respondent’s
argunent that Ml ly was essentially privileged to assert Respondent's
right to protect its account agai nst the enpl oyees' unenpl oynent cl ai ns
rests upon the factual premse that she either said or, in context,
woul d have been understood to have said, that she was going to interfere
w th the enpl oyees' unenpl oynent clains. It is certainly true that
Mlly testified that is what she neant to say and that sone of the
enpl oyees heard her say sonet hi ng about unenpl oynent; but, no natter
what she neant, the words Ml ly testified that she actual ly uttered have
nothing to do wth unenpl oynent. They are naked threats which
reasonabl y contrued, speak as nuch of firing as of anything el se she
mght have had in mnd, but didn't express. It is also true that sone
of the enpl oyees recall her speaking about reporting "theni to
unenpl oynent, but in viewof Mlly's testinony about what she actual |y

said, | cannot view the enpl oyees' inprecise testinony
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about what was said, or when it was said, as qualifying, or even
necessarily relating, to the statenents about which Mlly testified. The
next question is whether as the enpl oyees testified she threatened R cardo
specifical ly.

| credit the enpl oyees' account because of Ml ly's breakdown on
the wtness stand. Her |oss of control, conbined wth her supplicating
attitude toward David Wite (who was present as Respondent's party
representative) conveyed so nuch guilt and contrition that | coul d not
hel p but be convi nced she threatened Magdal ene. But this finding is not
di spositive of the | awful ness of Magdal ene's discharge. Snce it is clear
even in Magdal ene's telling that he refused a direct order, other
questions present thensel ves: first, whether, Mgdal ene's assignnent to
the "bad" set was in retaliation for his protected activities? and next,
whether Ml ly's firing himfor refusing to accept the assignnent renders
hi s di scharge unl awf ul .

The evidence is mxed with respect to the question of the reason
for assigning the "bad' set to Magdal ene wth the enpl oyees contendi ng he
was no nore "first" to be ready than nany others, and Respondent's

W t nesses contendi ng he was "first" and, furthernore,

2l shoul d al so point out that in Respondent's version of the events

| eadi ng up to Magdal ene's termnation, he was agai n | eadi ng a work
stoppage, while in the enpl oyees' version he was not. Snce | find the
set assignnent was nade to retaliate agai nst Magdal eno, it nmakes no
difference what incident | regard as provoking the retaliation.
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that Mlly, who nmade the threat, did not nmake the assignment. Unhder the
dual notive test, Respondent bears the burden of proving that it nade
the assignnent for non-di scrimnatory reasons once General (ounsel
establ i shes a prina facie case that the assignment was discrimnatorily
nade. General Gounsel's prina facie case is a strong one, deriving
force fromthe enpl oyees' testinony that R cardo was no nore first than
others, that Mlly nade the assignnent, and ny previous finding that
Ml ly nade the threat. Against this, | nust weigh Mlly and David' s
testinony that David nade the assignnent, rather than Mlly, and that he
did so because R cardo was first. For the follow ng reasons, | find
Ml Iy nmade the assignnents and that she did it out of spite.

| cannot enphasi ze strongly enough how expressive Ml ly's
display of contrition was: so powerful was ny inpression of her
consci ousness of guilt that mnor questions rai sed by her husband s
testinony are answered by her deneanor. During the hearing | coul dn't
hel p but wonder why, if the set was bad enough for David to hang around
waiting to see what woul d happen when work began, he only stayed | ong
enough to assign the first sets, but not |ong enough to see what woul d
ensue after he nade the assignnents. The question is answered by ny
concluding that David s testinony is a fabrication introduced solely for
t he purpose of weakeni ng the causal connection between MIIly's threats
and the assignnent of Magdal eno to the "bad" set. Secondly, since

everyone agrees (1) that the crewml|led about before the start of
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work; (2) that it was obvious that the first set was bad; and (3) that
the crew nenbers typically took sets on a first in, first-set basis, it
seens nore plausible to ne that, as General (ounsel's w t nesses
testified, no one was quick "to be ready" because everyone knew by
convention, that the first one "ready" would take the first set. Thus,
| credit the enpl oyees that Mgdal eno did not distinguish hinself by
being first.

Qur Board has previously determned that when a work order is
given for discrimnatory reasons, an enpl oyer rmay not |aw ully di scharge

an enpl oyee for refusing to conply wth it. Arnstrong Nurseries (1983) 9

ALRB No. 53. However, the Board' s decision was reversed by the Gourt of
Appeal in Arnstrong Nurseries, Inc. v. Agricultural Labor Rel ations

Board (1985) 5 dvil No. FO03150 on the grounds that it woul d not be

conduci ve to the purposes of the ALRAto permt enpl oyees to disregard
"facially valid work orders"; that instead of encouragi ng (by condoni ng)
sel f-hel p in such circunstances, the Board shoul d requi re enpl oyees to
use the renedi al nechani sns of the Act. The Gourt of Appeal decision
was, in turn, ordered depublished by the Suprene Gourt on May 16, 1985.
Wi le the Gourt of Appeal opinion is of no precedential val ue because it
was depubl i shed, it nonethel ess represents the | aw of the case;
correspondi ngly the Board decision is of no precedential val ue either.
In viewof the doctrinal confusion engendered by these

decisions, it seens useful to ne to essay an alternative anal ysi s
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whi ch woul d permt the Board to take into account the retaliatory nature
of Magdal eno' s assignnent as well as to weigh the appropriateness of his
response. The NLRB has such a analysis inits treatnent of constructive
di scharges whi ch, though usual |y applied i n cases where enpl oyees have
actually quit their enpl oynent, al so applies in cases where an enpl oyee
Is fired for refusing to accept discrimnatory work assi gnnents.

My estic Metal Specialties, Inc. (1951) 92 NLRB 1854, 1865; MPL Inc.
(1967) 163 NLRB 952, 959. Uhder a constructive di scharge standard, once

an enployer's retaliatory notive in naki ng an assi gnnent has been found,
the questi on becones whet her the assi gnnent was so onerous or unpl easant
as to justify the enployee's refusal to accept it. South Nassau Hospital
(1985) 274 NLRB 1181; Superior Vdrehouse Gocers (1985) 277 NLRB No. 10,

Sip opn.

Under such a standard, the question in this case becones how
bad was the set? The evidence as to this is nmxed: on the one hand,
there is the plain fact that none of the crewwanted the set Magdal eno
ref used, whi ch says sonet hing (al though General (ounsel woul d have been
better advised to present direct evidence as to exactly how such a set
I npacted on wage or working conditions); and, on the other hand, there
Is Qtega' s testinony that she got (part of) a bin fromit. To ny mnd
there just isn't enough evidence to find the assignnent so onerous or
unpl easant as to justify Magdal eno' s refusal to accept it. Mreover,

there is David Gonzal es' testinony that he offered Magdal eno a variety of
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opti ons whi ch appear designed to reduce the di sadvantage of having the
set. Athough discrediting other parts of David s testinony, | credit
these. Far frombeing inherently incredible as General Gounsel argues,
David s story was not only not contradicted, but al so seens in keeping
wth the rest of his testinmony which | credit-- having generally
credited his testinony about the stoppages -- about the neasured
responses he took to the two stoppages.®® Accordingly, | find he nade an
effort to nollify Magdal eno and that al though discrimnatorily
noti vated, the assignnent was not so unpl easant as to justify
Magdal ene' s refusal to carry it out. Accordingly, | dismss the
al | egati on concerni ng Magdal ene' s di scharge. However, in view of ny
finding that the assignment was discrimnatorily nade, | believe it
warrants renedial action. | shall order Respondent to cease and desi st
fromnaki ng such assignnents in the future.

JUAN AND RUFI NA CHAVEZ

The enpl oyees testified Juan Chavez was anong the nost visible
uni on supporters. Respondent does not dispute that the day of Juan's
termnation, he asked the packi nghouse nanager, John Hall, to hire

soneone he brought to work wth him Wen Hall

\til e | have discredited other parts of David s testinony, | amnot
bound to discredit all of it. | aminclined to credit this aspect of it
because, as | said, it is consistent wth other parts of his testinony
that | credit; equally inportant, however, is that the testinony of
General (ounsel 's witnesses was so limted in scope that | was never
quite confident that | was getting the whole story fromthem

-21-



denurred, Juan asked why Hall only hired peopl e who did not support the
union. Hall becane angry and said he could hire and fire those whom he
wanted. According to the enpl oyees, shortly after this encounter, Ramro
Ronan appr oached Juan and abruptly told himto get down fromhi s | adder,
saying: "If you are going to continue talking, take the |adders out.
You and and your wfe." Rufina Chavez related the sane events, but added
that Juan responded to Ronman that he woul d continue tal ki ng because he
was not born nute.

According to Ippolito Gonzal es, the Chavez's forenan, three
ot her nenbers of the crew, Anna Barrios, Marina Rodarte and | del sa Lopez,
had repeatedly conpl ained to himthat every tine Juan Chavez passed t hem
he swore at them The norning that Fonan fired Chavez, Gonzal es had tol d
Ronan about the wonen's conpl ai nts. Wien Ronan reminded Juan that he had
told him"the other day not to be bothering that famly", Juan replied
that "those nother-fucking ladies are not in the union.”™ Ramro then
said "If you continue talking to them |I'mgoing to stop you, and Juan
replied "If you want to, stop ne right now" The chal | enges were
repeated and Ramro fired him Gonzal es contends that Ramro di d not
fire Rufina and that he specifically told her she coul d keep wor ki ng;
that it was she who chose to | eave w th her husband.

Ramro Ronan testified slightly differently; according to him
Gonzal es told himthe evening before the firing about the probl emthe

"Rodartes” were having wth Juan. Wen he asked
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I ppolito the next norning what the probl emwas, Gonzal es told hi mthat
Juan was threatening the girls and cursing them saying that when the
union cane in he was going to be their boss. Ronan corroborated the
essential details of his encounter wth Juan Chavez that had been

rel ated by Gonzal es.

General (ounsel's prinma faci e case consists of proof of Juan's
strong uni on support, his encounter wth Hall, and his abrupt
termnation. Respondent argues that Juan was fired because he was bei ng
abusi ve to other nenbers of the crew The trouble wth Respondent's
defense is that draws no support fromthe testinony of Marina Rodarte,
one of the enpl oyees who Ronman and Gonzal es supposedl y sought to
protect. According to her, the worst that Juan said was to accuse her
famly of getting favorable treatnent fromRespondent and, on the day of
his termnation, to tell her that "he was going to be [their] daddy
whenever the union would wn." Snce neither statenent qualifies as the
sort the verbal abuse that Respondent's wtnesses nade it out to be, |
find Respondent’'s stated notive to be pretextual for "[when the stated
cause i s unreasonabl e under the circunstances, that fact is itself
evi dence that the enployer is seeking to disguise its true notive."

Pottsville Beaching (. (1985) 275 NLRB No. 175, p. 1238. Accordingly,

| find that Ranon seized on Juan's comments as a pretext for termnating
him
It remains only to discuss the discharge of Rufina Chavez.

As noted, Respondent contends Ronan did not di scharge
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Rufina, but that she quit when Juan was fired. A though Respondent's
version gains plausibility fromthe fact that neither Juan nor Rufina
originally filed a charge alleging that she had been di scrimnatorily
di scharged, in viewof ny finding that Respondent's stated reason for
its principal actions in this incident are totally contrived, | do not
credit this aspect of its story either.
CROER
By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent BA RD-
NEECE PACKI NG GOMPANY, its officers, agents, successors, and assigns
shal | :
1. Cease and desist from
(a) D scharging, or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure of enpl oynent because
he or she has engaged in concerted activity protected by section 1152 of
the Agricultural Labor Relations Act (Act).

(b) Threatening any agricul tural enpl oyee wth | oss of
enpl oynent or any other change in terns and conditions of enpl oynent, or
naki ng any changes in terns or conditions of enpl oynent because the
enpl oyee has engaged in union activity or protected activity.

(c¢) In any like or related nmanner interfering wth,
restraining or coercing any agricultural enployee in the exercise of

the rights guaranteed of the Act.
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2. Take the followng affirmative actions which are deened

to effectuate the policies of the Act:

(a) Ofer to Juan and Rufina Chavez i mrediate and full
reinstatenent to their forner or substantially equival ent position
W thout prejudice to their seniority or other enpl oynent rights or
privil eges.

(b) Nake whol e Juan and Rufina Chavez for all |osses of
pay and ot her economc |osses he suffered as a result of the
di scrimnation agai nst them such anounts to be conputed i n accordance
w th established Board precedents, plus interest thereon conputed in
accordance wth our Decision and Qder in Lu-BEte Farns, Inc. (Aug. 18,
1982) 8 ALRB Nb. 55.

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
periods and the amounts of backpay and interest due under the terns of
this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purpose set forth hereinafter.

(e) Mail copies of the attached Notice, in all

appropri ate | anguages, wthin 30 days after the date of issuance
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of this Oder, to all agricultural enpl oyees enpl oyed by Respondent from
February 3, 1985 to the date of issuance of this Qder.

(f) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Drector, and exerci se due care to repl ace any Noti ce which has
been al tered, defaced, covered, or renoved.

(g) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
tine(s) and pl ace(s) to be determned by the Regional D rector
Fol I owing the readi ng, the Board agent shall be given the opportunity,
outside the presence of supervisors and managenent, to answer any
guestions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Drector shall determne the reasonable rate
of conpensation to be paid by Respondent to all nonhourly wage enpl oyees
in order to conpensate themfor tine lost at this reading and during the

guest i on- and- answer peri od.
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(h) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance

i S achi eved.

DATED  June 24, 1987

T

THOVUS SOBBEL
Admi ni strative of Law
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NOT CE TO AR AQULTURAL BEMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Gfice, the General Gounsel of the Agricultural Labor Rel ations Board
(Board) issued a conpl aint which alleged that we, Baird-Neece Packi ng
Gonpany had violated the law After a hearing at whi ch each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by threateni ng R cardo Magdal eno and by assigning himto | ess

desi rous work because of his protected concerted activities and by

di schargi ng Juan and Rufina Chavez because of the union activities of
Juan Chavez. The Board has told us to post and publish this Notice. Ve
w il do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in California these
rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VEE WLL NOT threaten to or assign |ess desirous work to any enpl oyee,
or discharge any enpl oyee because he has engaged in protests over
wages or ot her working conditions.

VEE WLL rei nburse Juan and Rufina Chavez for all |osses of pay and ot her
economc | osses they have suffered as a result of our discrimnating
against themplus interest and in addition offer themimedi ate and full
reinstatenent to their fornmer or substantially equival ent positions.

DATED Bai r d- Neece Packi ng Gonpany

By:

(Represent ati ve) (Title)
This is an official notice of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia. If you have a question,

contact the Board at 711 North Qourt Street, Suite A Msalia,
Galifornia, (209)627-0995.

DO NO REMOVE (R MUTI LATE. -

_a_
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